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Opening and Introduction: 
 Recommend reading: William Ury’s latest book, Getting to Yes—with Yourself 

 Explore what your clients really need to achieve out of mediation 

 As individuals and advisers, what can we do to help clients move on? 

 We react very quickly under pressure and matters are easily personalised – we must 

separate the people from the problem 

 Even in a win/lose result, the winner is often effectively a loser - we need to expand the idea 

of what each party needs 

 Role of Advisors: 

o Danger of becoming so closely associated with the client, can’t give them good, 

constructive and objective advice 

o One can feel implicitly driven to association with what the client wants 

o Must try to act with courage, independence and frankness 

o One of the biggest threats to legal profession is loss of independence (David Edward 

QC) 

1. Preparation for Mediation: 
 Identifying objectives is critical 

 What do you really need out of this? 

 Often what people really need, the law can’t give them 

 Risk analysis – must be skilled at it and use in preparation  

 Tools: Graph, decision tree analysis, case analysis: good facts and bad facts, etc 

 The key is doing this in advance and using it as a benchmark against which to assess any 

proposals / offers: WATNAS/BATNAS (Worst Alternative to Negotiated Agreement/Best 

Alternative to Negotiated Agreement) 

 Mediation should enable clients to make well-informed decisions (informed consent) 

 Clients at war often have much more in common than their differences—must help 

people begin to find where interests intersect 

 Do not underestimate the importance of listening 

 Importance of educating the clients – clarity and reinforcement 

 Importance of language and tone – in the rooms, emails between lawyers, etc 

 Remember you set the tone for the mediation day 

 Useful to summarise simply and clearly, acknowledge weaknesses and risks, look for 

ways to make this work 

 Keep an open mind 

2. Engagement with the other solicitor: 
 Take a more active role from the start to help set the tone 

 Most success is with solicitors who are engaged throughout the process 

 Sometimes it is harder to engage with your own team 
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 Sometimes helpful to re-educate solicitor on the other side – this can be our 

responsibility 

 It may be necessary to take yourself out of the equation 

 Never reply instantly – be careful of email! 

 Hold the line and maintain your dignity 

 AARREE = Acknowledgement, Acceptance, Recognition, Reassurance, 

Engage/Empathy, Explanation 

 Don’t be fearful of taking initiative, even if they think it’s a sign of weakness – 

paradoxically it can be a sign of strength 

3. Effective Representation: 
 Advocacy in its fullest sense is articulating on behalf of another 

 The most effective advocacy is usually done by the client 

 Expect the lawyers role to be supportive rather than central 

 Bring the principals together on their own 

 It’s about understanding where the other person is coming from  

 Engage with the individual  – to see the human being 

 It is powerful for a person to feel listened to for the first time, especially for people who 

feel they are in a system that doesn’t acknowledge their pain or anger 

 Remember to acknowledge!--listening and acknowledging is good advocacy 

 Counsel – can bring objectivity 

 But can see it as their job to be a crusader, can be the ones who are emotionally 

invested in it 

 Beware if counsel is being detrimental to client interests – up to solicitors to instruct 

counsel, not to hide behind them 

4. Engaging with the Mediator 
 Must have courage to take measured risks 

 Be sufficiently independent from the client 

 Talking with other solicitors is often a positive thing 

 In order to help, the mediator needs to be enabled to help 

 Make the mediator as aware of your case as possible 

 Openness really helps – it causes stress not to express concern 

 Make judgment call that openness is in your client’s interest--with a mediator, you can 

do that in safety 

 Trust in mediator’s professionalism and independence 

5. Handling difficult situations: 
 Addressed throughout earlier discussion 

 Get as many voices inside the room as you can, but beware of outside voices 

 There is no prescriptive way to handle cultural, ethical and gender issues 

6. Drafting the Resolution Agreement 
 Think about it in advance 

 Consider all the angles and nuances 

 Draft like any other contract 

 Involve your counterpart 

 Don’t nit-pick 


